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Taiwan Intellectual Property Court

Instructions for Amicus Briefs of the Court

In adjudicating 2018 Min-Zhu-Kang-Zi No. 1, of the Court on the dispute
involving infringement of related property rights of copyright, the Court
considers the issue of jurisdiction in international matters involving the internet
and intellectual property rights of principle importance. To provide a forum for
full deliberation, the Court considers necessary to invite amicus briefs.

Introduction

1. Since its establishment on July 1, 2008, the Court has been the only court of
second instance over matters of civil dispute based on intellectual property
rights. As intellectual property rights have become an essential part of
international trade, civil matters involving foreign elements account for a
high proportion of the cases tried by the Court. Moreover, since small claims
matters, especially the matters relating to copyright infringement, cannot be
appealed to the Supreme Court, the Court, as the court of second instance,
would effectively be the court of final adjudication for many civil disputes.
In addition, the internet has long become an indispensable societal sector of
our daily life, and the internet has become mainstream platforms for market
transactions. This raises the question of whether traditional principles for
determining the issue of jurisdiction in respect of domestic cases .or of
international cases (subject matter jurisdiction) based on tangible property
rights and territorial domain, should be changed in response to the unique
characteristics of intangible property rights or whether such principles
remain applicable to civil litigation involving foreign elements that arise
from internet transactions. This is the main reason why this Court is seeking
amicus curiae briefs for this case.

2. With regard to the determination of jurisdiction, the Supreme Court has
handed down multiple judgment precedents and interpretations, including
"ruling interpretation" which are selected by the meeting of the presiding
justices of the Supreme Court as those of reference value and published on
the Law and Regulations Retrieving System of the Judicial Yuan, with a red
color remark “Judgment/Ruling Interpretation” on the top right corner of
their reference number. Those precedents and ruling interpretations have a
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significant bearing on the issue of domestic jurisdiction, with mutatis
mutandis impact on international (subject matter) jurisdiction. The following
three cases below are found to be most pertinent to the legal issues of this
amicus curiae.

2.1 2008 Tai-Kang-Zi No. 185 (Ruling Interpretation)
2.1.1 Holding of the Ruling:

Since the issue of international jurisdiction pertaining to foreigners whose
debt arises from tortious acts is not addressed in the Act Governing the
Choice of Law in Civil Matters Involving Foreign Elements, Paragraph 1 of
Article 1, Paragraph 1 of Article 15, and Article 22 of the Code of Civil
Procedure should apply mutatis mutandis, and the court for the place of the
defendant's domicile or the place where the tortious act took place shall
have jurisdiction.

2.1.2 Questions of the Ruling:

When using the search term “international jurisdiction” (BUFEEHERE) and
“international subject matter jurisdiction” (BIPEERHEHERE) on the Law
and Regulations Retrieving System of the Judicial Yuan, it was found the
Supreme Court adopted both terms in the determination of jurisdiction in
international matters. In addition to 2015 Tai-Kang-Zi No. 589 of the
Supreme Court applying the Doctrine of Interest Balances, most civil
matters related to foreign elements of the Supreme Court applied the
Doctrine of Mutatis Mutandis, introducing the domestic rule of civil
litigation to decide the jurisdiction.

2.2. 1967 Tai-Kang-Zi No. 369 (Supreme Court Precedent):

2.2.1 Content of the Precedent

In matters relating to torts, an action may be initiated in the court of the
place where the tort act occurred. The above is explicitly stated in
Paragraph 1 of Article 15 of the Code of Civil Procedure. The places where
the act occurred include locations where part of the act of perpetration was
performed or part of the results of the act took place.



2.2.2 Questions of the Precedent:

Most civil matters relating to foreign elements involve tort acts. According
to the aforementioned, the Supreme Court in the past mainly adopted the
Doctrine of Mutatis Mutandis to determine jurisdiction in civil matters
involving foreign elements. However, the "place where the act occurred"
literally refers to the location where the tort act took place, and it may
include certain locations where part of the act of perpetration took place.
Therefore, why did the 1967 Precedent interprets the "place where the act
occurred" as containing "place where the part of the results of the act took
place"? Is it affected by Article 4 of the Criminal Code, which states:
"Where either the conduct or the result of an offense took place within the
territory of the Republic of China, the offense shall be considered as
committed within the territory of the Republic of China"? What is the basis
of its reasoning?

2.3 2015 Tai-Kang-Zi No. 1004 (Ruling Interpretation)

2.3.1 Holding of the Ruling

The issue of international jurisdiction in a case involving foreign elements
is not expressly addressed in the conflict of laws rules; nevertheless, it does
not mean the court before which the litigation is pending may not, based on
the facts of the case, apply the relevant domestic laws mutatis mutandis, in
determining the issue of jurisdiction....... In civil litigation involving
foreign elements in a domestic court, where the plaintiff requests to confirm
the preclusion of the defendant's claiming right derived from infringement
in this case, Article 1, Article 2, and Paragraph 1 of Article 15, and Article
21 of the Code of Civil Procedure of the R.O.C. shall be applied mutatis
mutandis to the case and the court for the place of the defendant's domicile
or the main office or main place of business of a legal person and the place
where the tort act took place (including the place where the act was
perpetrated and where the results occurred) shall have jurisdiction.

2.3.2 Questions of the Ruling:

This ruling was the most recent case selected by the Supreme Court as "the
ruling interpretation" to illiterate applying the Doctrine of Mutatis Mutandis
in deciding the jurisdiction of civil matters related to foreign elements, and
thereof applying Article 15the Code of Civil Procedure of the R.O.C.



Legal issues

Based on the above description, the Court considers it necessary to invite
amicus briefs on the following issues:

1. The Supreme Court refers to both “international jurisdiction” and
“international subject matter jurisdiction” in civil matters involving foreign
elements. Is there any difference between the two terms? Also, which
principle the Court should adopt to determine jurisdiction for the civil
matters involving foreign elements related to the internet and intellectual
property rights?

2. In applying 1967 precedent, will the nationality or domicile of the
intellectual property right owner can be decided as the jurisdiction because
of "place where the part of the results of the act took place"? Also, for the
civil matters involving foreign elements related to the internet and
intellectual property rights, can receiving place of the accused product be
decided as the jurisdiction?

3. Civil cases involving foreign elements related to the Internet and intellectual
property rights could often be dealt with by multiple jurisdictions in
different countries. With competing interests between the sentiments of
citizens, domestic market order, and international judicial competitiveness
of the intellectual property litigations, as the only higher court that
adjudicates second instance of civil litigation on intellectual property rights
in Taiwan, what is the best rule for the Taiwan Intellectual Property Court
to determine jurisdiction involving foreign elements related to the Internet
and intellectual property rights?



